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PLATFORM COMPUTING

SOFTWARE LICENSE AGREEMENT

This Software License Agreement (“Agreement”) is effective as of the       day of      , 20  , between:

Platform Computing Limited a corporation organized under the laws of England, with offices at The Middle Barn,  Minchens Court, Bramley, Hampshire RG26 5BH, United Kingdom (“Platform”). 

and 

Insert Full Legal Name, a corporation organized under the laws of Insert Jurisdiction of Incorporation with offices at Insert Address (“Licensee”). 

For good and valuable consideration, the receipt and sufficiency of which are hereby irrevocably acknowledged, the parties agree as follows:

1.0 DEFINITIONS

“Affiliate” includes any company that Controls, is Controlled by, or is under common Control of Licensee;

"Available CPU’s" means the quantity of central processing units on which the Software is entitled to be run;

“Control” means the equity ownership, direct or indirect, of at least fifty (50%) or the power to vote at least fifty (50%) of any class of voting securities of a company;

“Designated Server” means for Platform Software using FLEXlm™ license keys, Licensee’s license management server, as identified by its host name and host ID; 

"Documents" means all user documentation supplied by Platform with the Software;

"Software" means the specific Platform computer program(s) in binary format, supplied by Platform hereunder, and includes any Documents. 

2.0 GRANT OF LICENSE

(a) Non-Production License.  If Licensee has licensed the Software for non-production purposes, subject to the terms and conditions of this Agreement, Platform grants to Licensee a personal, limited, non-exclusive, license to use the Software and Documents in a non-production environment, solely for the non-production purposes of testing, evaluation, and integration development between the Software and products sold or licensed by Licensee, for a license term corresponding to the period of time that Licensee is authorized by the license key issued with the Software. At the expiry of such license term, Platform may in its sole discretion renew the license term for a subsequent license term.   

(b) Production License.  If Licensee has licensed the Software for production use, subject to the terms and conditions of this Agreement, Platform grants to Licensee a personal, limited, non-exclusive, license to use the Software only for Licensee’s internal business purposes, and only for use on the Designated Server, as applicable, with the Available CPU's, without the right to grant sublicenses.  Except for the creation of one back-up copy of the Software, Licensee is prohibited from copying the Software, unless, and to the extent that, the right to copy is specifically permitted under the copyright laws of Licensee’s jurisdiction, and may not be waived by contract.  This Agreement can be extended by Platform to cover additional Available CPU's of Software, upon Licensee’s payment of the relevant fees to Platform.   If Licensee has purchased a perpetual right to use the Software, then the right to use shall only be terminable in accordance with Section 11 of this Agreement.  If Licensee has ordered a time limited right to use the Software, then the right to use shall be valid for a period of twelve (12) months from the date that Platform sends the license key to Licensee, subject to the provisions of Section 11 of this Agreement.

3.0 SUPPORT SERVICES

If Licensee has ordered maintenance and support services for the Software (the “Support Services”), these services shall be provided in accordance with the terms contained in this Agreement and in Schedule A, attached hereto.

4.0
RESTRICTIONS

Licensee may not:  (a) translate, reverse engineer, decompile or disassemble the Software, or by any other method attempt to derive source code to the Software, except as specifically permitted at law and with prior written notice to Platform; (b) modify or adapt the Software; (c) rent, lease, loan, assign, transfer, share or resell the Software; (d) make the Software available to third parties, other than for Licensee’s internal business purposes, without the prior written consent of Platform; (e) create derivative works based on the Software, or use the Software for any purpose other than as provided for in this Agreement (including, without limitation, altering any notices of intellectual property or other proprietary rights); (f) increase the number of Available CPU’s, except upon payment of the relevant fees to Platform; (g) if applicable, make changes to the Designated Server, or make any changes in the geographic location from that shown on Licensee’s purchase order, subject to Platform’s consent, such consent not to be unreasonably withheld or delayed;  (h) make copies of Software or any Documents, except for tangible copies of on-line Documents made by Licensee for Licensee’s internal use and Licensee agrees to use commercially reasonable efforts to prevent any unauthorized copying of the Software; (i) export or re-export any Software in violation of any applicable laws, regulations, executive orders, including without limitation Canadian and USA versions of the same; and/or (j) export or use the Software: (I) in Afghanistan, Belarus, Cote d’Ivoire, Cuba, Democratic People's Republic of Korea [North Korea], Eritrea, Guinea, Iran, Iraq, Lebanon, Liberia, Myanmar [Burma], Pakistan, Rwanda, Sierra Leone, Sudan, Syria, Zimbabwe and any additional countries at www.platform.com/legal-notices; (II) for the research, development or production of chemical, biological or nuclear weapons, or any missile programs; (III) pertaining to the design, development or implementation of the cryptographic components contained in the Software, modules, interfaces, or architecture of the Software; and/or (IV) in the form of source code or pseudo-code, in any form.

5.0 
PAYMENT

In exchange for the rights granted under this Agreement, Licensee agrees to pay the fee, set out in the quotation and invoice delivered to Licensee (the “Fee”).  The entire Fee is payable within thirty (30) days upon issuance of the invoice.  If, however, non-resident withholding tax or a similar levy is imposed and a valid government withholding tax certificate is sent at the time of payment to the remittance address, then the net amount may be remitted by Licensee.  If non-resident withholding tax or a similar levy is imposed and a valid government withholding tax certificate is not supplied at time of payment, then Licensee shall pay such additional amount as shall result in Platform receiving the total Fee or any other amounts it would have paid but for such tax or levy.  All Software is delivered to Licensee F.O.B. Origin. 

6.0
OWNERSHIP OF SOFTWARE AND DOCUMENTS

The intellectual property rights throughout the world to the Software, are and will at all times remain the property of Platform and its licensors and no right, title or ownership interest of any kind in such intellectual property rights will pass to Licensee, except as specifically provided herein. Any and all moral rights in and to the Software are hereby reserved exclusively to and for the benefit of Platform and/or the Software’s individual author(s) of their moral rights in the Software.  Platform and its licensors reserve all rights not expressly granted in this Agreement.

Licensee acknowledges and agrees that the Software contains proprietary information of Platform and/or its licensors and may contain trade secrets and confidential information belonging to Platform and/or its licensors.  Licensee agrees to keep the Software in confidence and not disclose it to any third party without Platform’s prior written consent.

7.0
OWNERSHIP OF DERIVATIVE INTELLECTUAL PROPERTY

Platform may, at its sole discretion, provide Licensee with assistance in installing and configuring the Software (collectively, “Services”).  If, during the course of providing Services, Platform creates scripts, develops or modifies the Software or creates any other intellectual property (collectively “Materials”), whether or not at Licensee’s suggestion or direction, then all title, right and interest whatsoever (including, but not limited to; copyright, right to create derivative works, patents, trademarks, trade secrets, mask works, moral rights and any other intellectual property or proprietary rights) in all such Materials will vest and remain with Platform.  Once Platform has received full payment of the Fee, Licensee will be entitled to a license to use any such Materials under the same terms and conditions as are contained herein. 

8.0
WARRANTY

(a) For a period of ninety (90) days after delivery of the Software to Licensee (the “Warranty Period”), Platform warrants only that the Software will substantially conform to the specifications set out in the Documents provided to Licensee with the Software, when used in accordance with the instructions contained therein. 

(b) PLATFORM DOES NOT GUARANTEE THAT THE PROGRAMS WILL PERFORM ERROR-FREE OR UNINTERRUPTED OR THAT PLATFORM WILL CORRECT ALL PROGRAM ERRORS. 

(c) TO THE EXTENT PERMITTED BY LAW, THESE WARRANTIES ARE EXCLUSIVE AND THERE ARE NO OTHER EXPRESS OR IMPLIED WARRANTIES, CONDITIONS OR OTHER TERMS, INCLUDING WARRANTIES, CONDITIONS OR OTHER TERMS OF MERCHANTABILITY, SATISFACTORY QUALITY AND FITNESS FOR A PURPOSE. 

(d) FOR ANY BREACH OF THE WARRANTIES, YOUR EXCLUSIVE REMEDY, AND PLATFORM’S ENTIRE LIABILITY, SHALL BE: (A) THE CORRECTION OF PROGRAM ERRORS THAT CAUSE BREACH OF THE WARRANTY, OR IF PLATFORM CANNOT SUBSTANTIALLY CORRECT A BREACH IN A COMMERCIALLY REASONABLE MANNER, YOU MAY END YOUR PROGRAM LICENSE AND RECOVER THE FEES PAID TO PLATFORM FOR THE PROGRAM LICENSE AND ANY UNUSED, PREPAID TECHNICAL SUPPORT FEES YOU HAVE PAID FOR THE PROGRAM LICENSE.
The limited warranty set forth above gives Licensee specific legal rights.  Licensee may have additional rights that vary from jurisdiction to jurisdiction, but these shall only apply to the extent to which they cannot lawfully be excluded by contract.

9.0
LIMITATIONS OF LIABILITY

9.1
Neither party's liability:

(a)
for death or personal injury caused by its negligence or the negligence of its employees or agents;

(b)
for breach of any condition as to title or quiet enjoyment implied by section 12 Sale of Goods Act 1979 or section 2 Supply of Goods and Services Act 1982;

(c)
for fraudulent misrepresentation;

(d)
for misuse of confidential information; 

(e)
to pay sums properly due and owing to the other in the course of normal performance of this agreement; or
(f)
for breach of Section 4.0 of this Agreement is excluded or limited by this Agreement, even if any other term of this Agreement would otherwise suggest that this might be the case.

9.2
Subject to clause 9.1, the parties do not accept any liability under or in relation to this Agreement or its subject matter (whether such liability arises due to negligence, breach of contract, misrepresentation or for any other reason) for any:

(a)
loss of profits;

(b)
loss of sales;

(c)
loss of customers;

(d)
loss of, or loss of use of, any software or data;

(e)
wasted management or other staff time;

(f)
losses or liabilities under or in relation to any other contract;

(g)
indirect, special or consequential loss or damage,

and for the purposes of this clause the term "loss" includes a partial loss or reduction in value as well as a complete or total loss.

9.3
Subject to clauses 9.1 and 9.2, each party's total liability arising from or in connection with any claim related to this Agreement and/or the Software and in relation to anything which the party concerned may have done or not done in connection therewith (and whether the liability arises because of breach of contract, negligence or for any other reason) shall be limited to an amount equal to 100% of the total amount payable by Licensee under this Agreement in respect of the Software product or the service to which the claim relates.  

9.4
Subject to clauses 9.1 and 9.2, and without prejudice to clause 9.3, each party's total liability arising from or in connection with this Agreement and in relation to anything which the party concerned may have done or not done in connection with this Agreement (and whether the liability arises because of breach of contract, negligence or for any other reason) shall be limited to an amount equal to 100% of the total amount payable by Licensee under this Agreement in the 12 months immediately before the event giving rise to the liability.  

9.5
Platform will not be liable under this Agreement for breach of any of its terms to the extent that the breach concerned arises from:

(a)
use of the Software other than in accordance with normal operating procedures as described in the manuals or as otherwise notified to Licensee by Platform;

(b)
any alterations to any Software made by anyone other than Platform or someone authorised by Platform; 

(c)
any problem with the computer on which the Software is installed, any equipment connected to that computer or any other Software which is installed on that computer;

(d)
any abnormal or incorrect operating conditions; and

(e)
any other hardware or software being used with or in relation to any Software, unless this use has been expressly approved by Platform.

10.0
IP INDEMNIFICATION 

(a)
Platform shall indemnify, defend and hold Licensee harmless against all direct damages, including without limitation, reasonable legal fees, costs, expenses, settlements, judgments, and all other liabilities resulting from such claims, suits or actions by third parties that the Software infringes any copyright or trade secret rights, in any country to which the Berne Convention applies, provided that;

(i)
Licensee has provided Platform with prompt written notice of such claim, suit or action;

(ii)
Platform has the sole right to control and direct the investigation, defense and settlement of each such claim, subject to the right of Licensee to reasonably participate in the process in order to protect its own interests; 

(iii)
Licensee provides Platform with all reasonably available information, assistance and authority that Platform may require to defend against such claim; and.

(iv)
Licensee has not taken any action to compromise the defence of or settle such claim

(b)
If an indemnifying event arises pursuant to Sections 10(a) or the use of the Software, or any part of it, is, as a result, enjoined or Platform reasonably believes that the Software is likely to give rise to a claim for indemnification hereunder, then Platform may, at its option and expense (but in addition to its obligations above): (i) procure, such rights as will eliminate the basis for the claim for indemnification; (ii) replace the infringing portion of the Software with other suitable, functionally equivalent product or parts that eliminate the claim for indemnification; or (iii) suitably modify the Software or parts so that they do not give rise to a claim for indemnification, but remain functionally equivalent.  In the event that Platform cannot accomplish any of the above options, using commercially reasonable efforts, then Licensee shall immediately cease all further use of the infringing portion of the Software pursuant to this Agreement. 

(c)
Unauthorized Use.  Platform shall have no liability under this Section 10 for (1) use of other than a current unaltered release of the Software or (2) use, operation or combination of the Software with programs or data not supplied by Platform or in a manner not contemplated by this Agreement or the Documentation, if such infringement would have been avoided but for such uses, operation or combination.

11.0  
TERMINATION

Platform may terminate this Agreement if Licensee breaches any term or condition of this Agreement (including failure to make payment), and Licensee fails to cure such breach within seven (7) days after receipt of written notice of the breach from Platform. Without limiting the foregoing, if (a) Licensee becomes insolvent; (b) any distress or execution is levied on any of Licensee's property or assets; (c) Licensee makes or offers to make any arrangement or composition with creditors; (d) any resolution or petition to wind up Licensee's business (other than for the purpose of amalgamation or reconstruction) is passed or presented or if a receiver or administrative receiver of Licensee's undertaking, property or assets is appointed or a petition presented for the appointment of an administrator; or (without limiting the foregoing) any proceedings have been commenced by or against Licensee under any bankruptcy, insolvency or similar laws, this Agreement will immediately terminate. Upon termination of this Agreement, Licensee will immediately destroy all copies of the Software and will certify in writing to Platform that all copies or partial copies of the Software have been destroyed. Platform will not be liable to Licensee for damages of any kind by reason of such termination.

12.0
GENERAL

(a) Subject to clause 9.1(c), this Agreement, including any documents that have been incorporated herein by reference, represents the complete and exclusive agreement between the parties with respect to this subject matter and supersedes all prior agreements, negotiations and understandings, and each party confirms that, in entering into this Agreement, it has not relied on any representation or statement not expressly set out herein.  

(b) This Agreement can only be modified by written agreement signed by authorized representatives of each party.  

(c) Licensee may not assign this Agreement or transfer (including by way of sub-license) the rights granted under it without the prior written consent of Platform, which consent may be withheld at Platform’s sole discretion. 

(d) Any notice given by one party to the other will be deemed to be given on: the date it is delivered personally; on the next business day, if sent by fax; or on the fifth business day, if sent by mail. 

(e) No provision of this Agreement shall be construed against a party because it drafted that provision.  

(f) This Agreement will be governed by and interpreted in accordance with the laws of England and Wales, without reference to conflict of laws principles. Licensee and Platform hereby specifically exclude the applicability of the UN Convention on Contracts for the International Sale of Goods (Vienna Convention), from this Agreement.  The parties agree that the courts of England and Wales will have exclusive jurisdiction to hear any disputes and other proceedings related to this Agreement.   Notwithstanding the foregoing, Platform (including any Affiliate) may seek injunctions to prevent and/or stop any breach of, and otherwise enforce, its (or any Affiliate's) intellectual property rights of whatever nature and/or rights in confidential information in the courts of any country, state or other territory, which accepts jurisdiction.   

(g) In the event this Agreement conflicts with any terms and conditions affixed to any purchase order or otherwise specified by Licensee, Platform’s acceptance of Licensee’s order and delivery of the Software is solely on the express understanding and condition that this Agreement contains the only terms and conditions that will apply to such order and Platform hereby objects to and rejects any conflicting or additional terms and conditions.

(h) Platform may sub-contract its obligations hereunder, and assign its rights and obligations hereunder to any Affiliate, however such sub-contract shall not relieve Platform from any liability for performance.

(i) Neither party shall have any liability or be deemed to be in breach of this Agreement for any delay or failure in performance of this Agreement, to the extent that such delay or failure is caused by circumstances beyond the reasonable control of that party.  The party affected by such circumstances shall promptly notify the other party in writing when such circumstances are likely to cause a delay or failure in performance.  

(j) No term of this Agreement is enforceable under the Contract (Rights of Third Party) Act 1999 by a person who is not a party to this Agreement, except that any Affiliate of Platform shall have the benefit of and the right to enforce all provisions of this Agreement that benefit and/or are enforceable by Platform.  

(k) If a party (i) delays in enforcing its rights under this Agreement or (ii) agrees not to enforce its rights, or to delay doing so, then unless the party concerned expressly agrees otherwise, that delay or agreement shall not be treated as waiving the rights of the party concerned.  Any waiver of a party's rights in relation to a particular breach of this Agreement shall not operate as a waiver of any subsequent breach.

IN WITNESS WHEREOF the parties hereto have caused this agreement to be executed, as of the date first written above, by their respective representatives duly authorized in that behalf.

	PLATFORM COMPUTING LIMITED
	
	FULL LEGAL NAME OF LICENSEE

	By:
	
	
	By:
	

	Name:
	
	
	Name:
	

	Title: 
	
	
	Title:
	


Schedule A

Maintenance and Support Services

This Schedule defines the Maintenance and Support Services offered by Platform and the terms, conditions and service levels applicable to such services.

Support Plans.  Platform Maintenance and Support Services are available under three levels of support.

a) Standard: Support available through web portal, email and telephone;

b) Premium: Includes support provided under Standard Support, as well as an assigned support engineer (“ASE”) with remote access, and the additional services detailed in Section 3.1; and

c) Mission Critical: Includes support provided under the Premium plan, as well as a technical account manager (“TAM”) to provide a customizable set of services, detailed in Section 3.2, in support of a mission critical environment.

The differences between the Support Plans are further described in this Schedule A and in the Quick Guide to Platform Technical Support Services (the “Quick Guide”) available at my.platform.com.  Unless otherwise indicated, the Maintenance Services and Support Services that are described below are available under all Support Plans.  All Software held by a Licensee must be under the same Support Plan.

1 -  MAINTENANCE

1.1 Updates.  Platform shall make Updates of the Software, and any associated documentation, available to Licensee during the Support Services term.  Updates include all releases for the Software, from small fixes that are specific to Licensee’s environment up to and including major new releases with new version numbers.

1.2 Notification.  Updates shall be available to Licensee on Platform’s web portal.  Licensee may receive notification of any applicable updates directly from Platform, if Licensee has subscribed to receive such notices.

1.3 Sunset Policy.  Platform is committed to providing full support for any version of the Software for a minimum period of five (5) years from the first date of general availability of that version of the Software.  Incident Support (defined in Section 2.1), is available only for currently supported versions of the Software.  Not less than one (1) year prior to  a version of the Software being retired from support Platform shall post a retirement notice on its  web site for that version of the Software.  The retirement notice will set out the date on which full support shall expire.  For a period of one (1) year following the expiry of full support (the “Sunset Period”), 
limited Incident Support is still available, and includes; responses to questions, changes to Licensee’s license management server, providing fixes that are already available, or providing fixes in response to Severity 1 Incidents.  Incidents that require the creation of new code, such as feature requests, fixes to newly-discovered defects (other than Severity 1), or any incident support following the end of the Sunset Period, may still be addressed under a professional services engagement with Platform.   

1.4 End-of-Life Policy.  After the Sunset Period, Incident Support on prior versions is available only as a professional services engagement.

1.5 Interactions with Third-Party Hardware and Software.  Platform tests its Software in combination with third-party software products and on various combinations of hardware and operating system environments.  Information about these tested environments is available at my.platform.com.  A “Stack” comprised of specific hardware, operating system and third-party software, is considered “Certified” by Platform, when Platform has tested all components in association with the Software both individually and in combination.  In contrast, each individual component of a Stack is considered to be “Supported” when Platform has individually tested each component for interoperability with the Software.  Any component of a Stack that Platform has not sufficiently tested with its Software for interoperability is considered to be “Unsupported”.
2 -  INCIDENT SUPPORT

2.1 What is an Incident.  An Incident arises when: a) the Software does not perform in accordance with its documentation, b) Licensee has a question about the Software that is not answered in its documentation, c) a change is required to Licensee’s license management server, or d) Licensee issues a request for a new feature in the Software.  Licensee will be notified when its support request does not involve an Incident and will then be given the option to have the request dealt with as a professional services engagement.  Resolutions of problems with respect to Unsupported components of a Stack are obtained through professional services engagements and such problems are not eligible for treatment as Incidents.  Response to Incidents will vary depending on whether the Incident occurs in a test, evaluation or Production compute environment.  For the purposes of this Agreement, “Production” means the compute environment that Licensee uses for its normal operations and on which it runs its application licenses for the use of its personnel.  
2.2 Access to Support Services.  Table 6.2, attached hereto describes Platform’s support offerings, severity levels, and response times for Supported environments.  References to a “Qualified Contact” mean a person who is technically competent and understands the Licensee’s compute environment.  Requests to Platform Support that are not from Qualified Contacts may require Platform to designate additional support resources to Licensee, which may be billable to Licensee as a professional services engagement.  Other than during a transition period, Platform will provide Incident Support for one (1) version of the Software that is being used by Licensee in Production.  During a transition period Platform will provide Incident Support with respect to up to two (2) versions of the Software that are being used by Licensee in Production. Support for the prior version is available during the reasonable period required to transition to the updated version.

2.3 Support Services Hours.  Support Services Hours are determined by Licensee’s Support Plan.  All references to Business Hours refer to Support availability on Business Days during the hours of 9:00 a.m. to 5:00 p.m. in Licensee’s time zone (as shown on Licensee’s Support Order).  “Business Days” refer to Monday through Friday, excluding statutory holidays, at Licensee’s Qualified Contact’s location.  Support Services Hours for each Support Plan are shown in Table 6.2.

2.4 Support Portal.  The Support Portal provides Licensee’s Qualified Contacts with a structured means of reporting, and tracking Incidents and related Resolution activities.  The Support Portal is available 24 hours per day, 7 days per week (“24x7”) subject to scheduled maintenance, or unscheduled service interruptions.
2.5 Primary Administrator.  Whenever there is more than one (1) Qualified Contact, Licensee shall identify one (1) Qualified Contact as the “Primary Administrator”, who shall be the principal liaison from Licensee to Platform in relation to Support Services.  Where there is only one (1) Qualified Contact, that person shall be the Primary Administrator.  The Primary Administrator is responsible for the following:

a) Licensee’s compliance with the “Licensee Responsibilities” as provided for herein;

b) Avoiding duplicate submission of Incidents;

c) Facilitating knowledge transfer within Licensee’s organization relating to incoming and resolved Incidents;

d) Coordinating Licensee’s Incident resolution priorities; and

e) Coordinating escalation within Licensee and escalation of requests to Platform in relation to any Support Services issues.

2.6 Incident Management.
a) Reporting and Communication.  The primary method for initial reporting and submission of Incidents is through the Support Portal, which can be accessed by Qualified Contacts through the Internet, using a Web browser.  Telephone support is also available.  Platform’s Support Hotline is the best method to get quick response for Severity 1 Incidents outside of Business Hours.  In logging an Incident, the Qualified Contact shall provide sufficient information to allow Platform to reproduce the Incident and identify the non-conforming functionality which includes: information relating to Incident symptoms, basic diagnostic data and information about the Software and its use by Licensee.  The Qualified Contact shall also assign a Severity Code to the Incident.  Support Tickets logged by Licensee’s Qualified Contacts without a Severity Code shall be treated as Severity 3 by default.  The Severity Codes are detailed in Section 6.1.

Platform’s Support Desk is responsible for coordinating and monitoring the Resolution of all Incidents (the term “Resolution” is further defined at Section 2.6(f)).

The number of permitted contacts at each of Licensee’s major sites for each Support Plan is as follows: 

Standard:
 Up to three (3) Qualified Contacts

Premium:
 Up to five (5) Qualified Contacts

Mission Critical:
 Up to ten (10) Qualified Contacts

b) Response Commitment.  Following initial Incident submission, Platform shall promptly provide the Qualified Contact with a confirmation of receipt of submission.  Following the initial internal review of the Incident, the Qualified Contact will receive a direct response from the Support Desk representative assigned to the Incident, within the response times set out in Table 6.2.  This response shall include a request for further information, when required, and a confirmation of the commencement of Resolution activities.
c) Severity Code Assignment.  The Support Desk representative shall confirm whether the Qualified Contact has assigned the appropriate Severity Code to the Incident (or assign a code if none was provided by the Qualified Contact).  In the event that the conditions relating to a logged Incident materially change such that the Incident subsequently meets the criteria of a higher or lower Severity Code, then such Incident shall be re-classified by Platform as such, with notice to the applicable Qualified Contact, and shall then follow the Response Time of: (i) a higher Severity Code, upon Platform’s receipt of Licensee’s written notice reasonably requesting such a change; or (ii) a lower Severity Code, which Platform may reasonably deem as a result of Platform’s and Licensee’s Resolution activities or a reasonable workaround.
d) Assessment and Work Plan.  The Support Desk representative shall promptly initiate detailed Incident assessment activities.  Upon request of the Licensee as per Table 6.2, Platform shall provide the Qualified Contact with a work plan to produce a Resolution for the Incident.  In the event that Licensee has not provided sufficient information, the Work Plan will include a request for the missing information.
e) Prioritization.  Unless otherwise directed by the Primary Administrator, Platform shall attend to each of Licensee’s reported Incidents based upon the level of its Severity Code and, for Incidents of the same Severity Code, based upon the order in which each Incident was reported.
f) Resolution.

(i) Platform shall provide Resolutions to all submitted Incidents as soon as reasonably possible.

(ii) Licensee shall co-operate promptly with Platform in the investigation, diagnosis and Resolution of Incidents.  This shall include, Licensee responding in accordance with timelines articulated in the Quick Guide, to Platform’s requests for information or action relating to an Incident.  Platform shall work with Licensee to determine the appropriateness of workarounds or patches to reported Incidents, as necessary.

(iii) Incidents that cannot be resolved promptly by the Support Desk representative may be assigned or escalated to other specialized groups within Platform in addition to the support specialists.

(iv) When an Incident has been resolved, the Support Desk shall ensure that the Incident records are complete and accurate, and that the Resolution is agreed upon by the appropriate Qualified Contact.

2.7 Incremental Services.  Platform offers additional services to assist in some or all of the following activities, under professional services.

a) consulting services;

b) hosting services;

c) on-site activities;

d) performing an installation, configuration or upgrade;

e) monitoring or auditing;

f) tuning, optimization or performance enhancement;

g) development or enhancement of Licensee-specific customizations, outside of changes to the Software;

h) accelerating a requested enhancement to an earlier version than planned under Platform’s product roadmap, or back-porting a requested enhancement to a version prior to the current version;

i) education or training;

j) correction of improper Licensee installation of, changes to, or use of the Software;

k) services with respect to Software operating with unsupported components; and

l) activities outside of the Support Services Hours in Table 6.2.

Licensee will be notified when its service requests involve Incremental Services and are not Incident Resolutions.  Licensee will be given the option to have their request dealt with as a professional services engagement, upgrade to a higher level of Support Services, or to withdraw the service request.

3 -  Support available under Premium and Mission Critical Services Plans

3.1 Premium Support.  In addition to the services offered under Standard Support, Premium Support provides accelerated resolution process, facilitates easy access to Platform’s technical expertise, and saves Licensee’s effort in managing the computing environment.  The additional Support Services that are available under Premium Support include:
a) an ASE who is the direct liaison from Platform to Licensee for accelerated escalation and time to resolution of Incidents;
b) regularly scheduled status calls to review Licensee’s Incidents by corrective activity, status and action plan;

c) maintenance of an in-house profile similar to Licensee’s environment and workload patterns to streamline and expedite Incident investigation;

d) remote health monitoring of Licensee’s computing environment during a critical change (e.g. Software upgrade) by Licensee;

e) remote access to Licensee’s environment for direct Severity 1 Incident investigation with Licensee’s permission;

f) coordination of all the Incidents reported from Licensee’s multiple global sites and regularly scheduled calls with the Licensee’s global Qualified Contacts; and

g) direct support to Licensee’s application developers for the Incidents arising during their application integration.

3.2 Mission Critical Support.  In addition to the services provided under Standard Support and available under Premium Support, Mission Critical Support consists of a suite of Support Services that provide the highest levels of support and care for the Licensee.  Designed for flexibility, Mission Critical Support blends essential business continuity services with an array of customized options to provide the right level of care for Licensee’s business.  Some examples of the customized services options are:
a) a TAM who is the point of contact and provides proactive project management for Licensee’s critical Incidents and computing environment changes;
b) keeping track and reporting status of all the Licensee’s critical Incidents and enhancement requirements;

c) facilitating direct access to Platform’s product development teams;

d) remote weekend standby during a critical change (e.g. Software upgrade) by Licensee;

e) daily status calls for business critical and non-Production technical Severity 1 Incidents;

f) 24x7 hotline support for Licensee’s Severity 1 Incidents on UAT (User Acceptance Testing) platforms as well as on Production platforms;

g) reviewing Licensee’s plan or run book prior to a major upgrade or significant environment change; and

h) facilitating and tracking custom engineering requests to implement Licensee specific enhancement within the Software.

4.
EXTENDED SUPPORT SERVICES - SERVICES NOT COVERED UNDER STANDARD, PREMIUM OR MISSION CRITICAL SUPPORT

4.1
Extended Services.  Extended Services extends the support offered on Platform’s proprietary products to support for third-party software and operating systems on which the Software is being used.  Extended Services consists of customizable components outside of the support coverage provided under Standard, Premium or Mission Critical Support, as selected by Licensee in an applicable purchase order.  Extended Services is billable as a professional service on a time and materials basis.  Only Qualified Contacts are entitled to subscribe for and be the primary contact for Extended Services.  Further descriptions of Extended Services can be found in the Quick Guide.

Examples of Extended Services include providing support in respect of:

a) Licensee infrastructure (e.g. hardware, network, etc.);

b) Third-Party components that were not licensed by Platform to Licensee;

c) Licensee’s operation of the Software in an Unsupported environment;

d) Proactive monitoring and/or tuning of application performance; and

e) Release management to assist with the installation and deployment of Software Updates.

4.2
Pre-Approved Extended Services.  Pre-Approved Extended Services provides a mechanism for Platform to provide a limited amount of Extended Service without obtaining additional approvals, but only up to a pre-set limit.  Pre-Approved Extended Service is available only if Licensee subscribes to Premium or Mission Critical support, and elects to receive pre-approved Extended Service.  The amount of Pre-Approved Extended Service for each Severity level is as follows: 

S1 -
16 hours;

S2 -
8 hours;

S3 -
4 hours;

S4 -
4 hours.

Platform shall notify Licensee to secure prior written approval in the event that the effort to provide Extended Service is expected to exceed the pre-approved limit(s) set out above for any request.  Any Extended Services provided by Platform in excess of the Pre-Approved hours for Extended Service for any given Incident, in the absence of prior written approval, shall not be billable hereunder.  Email approval from Licensee’s Primary Administrator shall be considered an acceptable form of written approval.

5.
Licensee Responsibilities
5.1
General.  Licensee shall follow the reasonable operational requirements as provided in the Quick Guide, to the extent that such guidelines are consistent with the terms of this Agreement.  The Quick Guide includes the following sub-headings under Licensee’s Role in Incident Resolution:

a)
Compute Environment.  In order to address certain Incidents, Platform may request that Licensee disable or remove non-essential software from some applicable servers, and/or upgrade hardware, network, or third-party components.

b)
Remote Access.  In order to investigate certain Incidents, Platform may request that Licensee provides VPN or other high-speed connectivity, with read-only access to Licensee’s Production application environment and read-write access to Licensee’s test application environment.  Certain remote administration software such as PC-Anywhere, Microsoft NetMeeting, or an alternate may be required.

c)
Fixes and Patches.  Licensee shall meet all reasonable infrastructure requirements, and shall install recommended, applicable fixes and patches, to ensure continued supportability, within six (6) months after their release by Platform.

d)
Training.  Licensee shall ensure that for large compute clusters, the Primary Administrator attends approved training (both Software training and administration training, where available) conducted by either Platform trainers, or by Licensee’s trainers who have been certified by Platform to provide training on the Software.

e)
Incident Identification.   Prior to reporting each Incident to Platform, Licensee shall investigate to determine whether the Incident is (or is likely to be) with the Software or with Licensee Modifications, Licensee-specific data, hardware, network or third-party components.
6.
Service Levels and Responses
6.1
Severity Levels: The severity level assigned to an Incident will fall under one of the following designations:

a) Severity 1 (S1) (Critical): A catastrophic problem of the Software resulting in Production downtime (e.g. crash or hang) where there is no workaround or solution to the problem and where the problem is caused by the complete inability to use the Software, or a major functionality of the Software across a significant portion of the Licensee’s Production environment.

b) Severity 2 (S2) (Serious): A high-impact problem that materially limits the ability to use a major functionality of the Software, or that causes a material inability to use the Software for a small or non-critical portion of the Licensee’s Production environment, and where there is no workaround or solution to the problem.

c) Severity 3 (S3) (Medium): A medium-to-low impact problem that limits the ability to use a major functionality of the Software where a workaround exists; or that materially limits the ability to use a non-critical functionality of the Software.

d) Severity 4 (S4) (Minor): These are Incidents of minor functionality defects, informational requests, or product enhancement requests.

6.2
Responses.  The response times and actions for each severity level are shown in Table 6.2, attached at the end of this Agreement.  The response times and actions vary depending upon the Support Plan to which Licensee has subscribed.

6.3
Target Response Times.  Due to the potentially unique nature of any support problem, the response times set forth in this Agreement constitute the targeted goals of the Support Services to be provided. Platform shall use all reasonable commercial efforts to meet the target times.  Sporadic failures to meet these targeted times shall not constitute a failure by Platform to perform a material provision of these Support Terms.

________________________________________________

7.
GeNERAL 
7.1 Initial Term.  The initial term of Support Services shall commence upon receipt by Licensee of an email containing the license key for the Software to which these Support Terms relate and shall continue for a period of one (1) year (a “Term”), unless Licensee orders additional Terms of Support Services.

7.2 Renewal Terms.  Unless otherwise terminated, the term of Support Services may renew for successive periods of one (1) or more years on each anniversary date of the then current term (the “Renewal Date”).  Platform  shall send Licensee a renewal notice on or about sixty (60) days prior to the Renewal Date, and Licensee shall confirm its intent to renew with payment due thirty (30) days prior to the Renewal Date.
7.3 Termination or Revision.  Licensee shall be entitled to terminate Support Services or to revise the level of Support Services for the period commencing on the Renewal Date, by providing written notice to Platform not less than sixty (60) days prior to the Renewal Date.

7.4 Service Upgrades.  Licensee may upgrade to a higher service level during a services Term, upon request to Platform, and upon Platform’s confirmation that resources are available to provide such upgraded service.  The upgraded service will be provided at the incremental cost ascribed to such service, from Licensee’s current service level.

7.5 Service Update.  Should Licensee allow its Support Services to lapse and subsequently decide to re-instate them, Licensee shall be responsible for payment of Support for the upcoming year, plus an update fee for the period for which it was off support.  If support was terminated for one (1) year or more, then Licensee shall be required to pay the prior twelve (12) months that the Licensee declined support, plus fifty percent (50%) of the fee for each prior year that the Licensee declined support.  Platform reserves the right to require a billable ‘system health check’ to ensure that Licensee’s Software is in a supportable state prior to reinstatement.

7.6 Fees.  Platform may increase Support Service fees on each Renewal Date by an amount not to exceed five percent (5%) of the support fee currently being paid, but only to the extent that such increases are applicable to other Platform customers in similar circumstances to Licensee.

7.7 Suspension of Services.  In the event that Licensee has failed to pay undisputed Fees for Support Services in accordance with the terms of this Agreement, Platform shall be entitled to suspend the provision of Support Services hereunder until such overdue amounts are paid in full by Licensee.  

7.8 Language.  Unless otherwise specified, Platform shall provide Incident Support described herein in English.

7.9 Outsourcing.  In the event that Licensee decides to outsource its compute infrastructure to a third-party, Licensee shall notify Platform and the third-party outsourcer shall sign an Agreement to the effect that it shall use the Platform Software solely for the permitted uses identified in this Agreement.  If the third-party will not be contacting Platform directly for support, the support terms in effect at such time between Platform and Licensee will remain unchanged.  However, in the event that the third-party desires to contact Platform directly on behalf of Licensee, then it will be required to have its own Qualified Contacts.

 Table 6.2: The response times and actions for each severity level

	Severity Level
	Support Plan
	Initial Response
	Work Plan 

Available upon request, following initial resolution period, if resolution not achieved.
	Status Updates

	
	
	
	
	

	S1 

(Critical)
	Standard
	1 hour on a 24x7 basis through telephone, for Production environment only 
	2 hours after an initial resolution period of 4 hours 
	Daily update through Web Portal, Email or telephone

	
	Premium
	1 hour on a 24x7 basis through telephone, for Production environment only
	To be provided by the ASE within 2 hours after an initial resolution period of 4 hours
	The ASE will have daily status call with the Qualified Contacts

	
	Mission Critical
	1 hour on a 24x7 basis through telephone, with an option to extend from Production systems to UAT systems as well
	To be provided by the TAM within 2 hours after an initial resolution period of 4 hours 
	The TAM will have daily status call with the Qualified Contacts

	
	
	
	
	

	S2 (Serious)
	Standard
	2 Business Hours
	2 Business Days after an initial resolution period of 1 Business Day
	Weekly update through Web Portal, Email or telephone

	
	Premium
	2 Business Hours
	To be provided by the ASE within 2 Business Days after an initial resolution period of 1 Business Day 
	The ASE will provide weekly status update to the Qualified Contacts

	
	Mission Critical
	2 Business Hours
	To be provided by the TAM within 2 Business Days after an initial resolution period of 1 Business Day 
	The ASE will provide twice weekly status updates to the Qualified Contacts

	
	
	
	
	

	S3 (Medium)
	Standard
	12 Business Hours
	3 Business Days after an initial resolution period of 2 Business Days
	Weekly update through Web Portal, Email or telephone

	
	Premium
	12 Business Hours
	To be provided by the ASE within 3 Business Days after an initial resolution period of 2 Business Days 
	The ASE will provide weekly status update to the Qualified Contacts

	
	Mission Critical
	8 Business Hours
	To be provided by the ASE within 3 Business Days after an initial resolution period of 2 Business Days 
	The ASE will provide weekly status update to the Qualified Contacts

	
	
	
	
	

	S4 (Minor)
	Standard
	24 Business Hours
	5 Business Days after an initial resolution period of 3 Business Days 
	Available by Web Portal 

	
	Premium
	24 Business Hours
	5 Business Days after an initial resolution period of 3 Business Days 
	Quarterly

	
	Mission Critical
	12 Business Hours
	5 Business Days after an initial resolution period of 3 Business Days 
	Bi-monthly
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